Cause No. 69____


STATE OF TEXAS


§ 
IN COUNTY COURT NO. x

Plaintiff, 


§ 



§
v. 


§ 
TRAVIS COUNTY





  





§
WILLIE ________,


§

Defendant



 
§ 

AUSTIN, TEXAS

DEFENDANT’S MOTION TO DISMISS 

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Willie ________, Defendant in the above and styled cause and, along with his wife, Tracey ________, files this Motion to Dismiss and in support thereof would respectfully show the Court as follows:


1.
Defendant was arrested and charged with assault family violence following an argument he had with his wife, Tracey ________, in their home on or about February 20, 2005.  Austin Police officers entered Defendant’s home and arrested him after a neighbor apparently called 911.  The State seeks to prosecute Defendant for assault family violence against the express wishes of Tracey ________ and without any evidence that Tracey ________ was ever injured. 


2.
The State’s prosecution of Defendant for assault and family violence against the wishes and consent of Tracey ________ unconstitutionally interferences with the marital relationship between Willie ________ and Tracey ________, and violates Willie ________’s and Tracey ________’s fundamental rights to Liberty and Privacy protected by the Due Process Clause of the Fifth and Fourteenth Amendments and the First Amendment to the United States Constitution.  Lawrence and Garner v. Texas, 539 U.S. 558, 123 S.Ct. 2472, 156 L.Ed.2d 508 (2003).


3.
Defendant and his wife Tracey ________, as married adults, were free to engage in private conduct in the exercise of their fundamental liberties under the Due Process Clause of the Fifth and Fourteenth Amendments to the United States Constitution.  After police arrived in their home, Tracey ________ did not want to answer questions and she does not want the State to proceed with the prosecution of her husband.  Moreover, Tracey ________ was not injured on February 20, 2005.  The State’s refusal to dismiss this case violates Tracey and Willie ________’s rights to liberty and privacy as a consenting couple protected by the Due Process clause.


4.
The continued prosecution of Defendant under Texas Penal Code section 22.01 for assault and family violence contradicts the wishes and desire of Defendant’s wife, Tracey ________, and, therefore, violates the fundamental privacy rights of Willie and Tracey ________ encompassed in the Due Process Clause of the United States Constitution and renders Texas Penal Code section 22.01 unconstitutional as applied in this case.  


WHEREFORE, PREMISES CONSIDERED, Defendant prays that the Court hold a pretrial evidentiary hearing on Tracey ________’s injuries, if any, and her wishes and desires regarding the prosecution of this case and that after conducting a hearing the Court Dismiss all charges against Defendant, Willie ________.  

Respectfully submitted,

__________________________

Vic Feazell

State Bar No. 06872282

6300 Bridgepoint Parkway

Bridgepoint 2, Suite 220

Austin, Texas  78730

512-372-8100 – Office

512-372-8140 – Facsimile




Attorney for Defendant

CERTIFICATE OF SERVICE


By my signature, I hereby certify that a true and correct copy of the foregoing document is being delivered to the offices of the prosecuting attorney in the cause at bar on this the 23rd day of August, 2005.




____________________




Vic Feazell

Cause No. 692891


STATE OF TEXAS


§ 
IN COUNTY COURT NO. 4

Plaintiff, 


§ 



§
v. 


§ 
TRAVIS COUNTY





  





§
WILLIE ________,


§

Defendant
§ 

AUSTIN, TEXAS

ORDER GRANTING DEFENDANT’S MOTION TO DISMISS


Defendant’s Motion to Dismiss, based upon his assertion that the prosecution of Defendant against the wishes and desires of his wife, Tracey ________, violates Willie and Tracey ________’s Constitutional and fundamental rights to liberty and privacy is hereby GRANTED and it is hereby ORDERED that the assault family violence charges filed against Defendant be dismissed with prejudice.  


Signed this ___________ day of ______________________, 2005.




______________________





Judge Presiding

