' DlSTRlCT COURT COUNTY OF BOULDER STATE OF COLORADO

.V

Case No 04 CV 366 - o S Division 6
- 'RULING AND ORDER ON APPEAL .~ - E 1 e e e
o _ — — N0
_ The Peopie of the State of Colorado, D

| WILLIAM M. ELLIOTT, - . . Defendant.

_ . This matter comes before the Court pursuant fo. Defendant-Appellant’s

- (Defendant) appeal from the Jariuary 28, 2004, conviction entered by a jury in case _

. “number 2003 M 2193, before Judge Archuleta of the Boulder County Court, Division 10
' The Defendant filed his Opening Brief on May 13, 2004. ‘The Court did not have the

" benéfit of the Prosecution’s position because the District Attorney did not file a

Response. Having considered the record, pleadmgs and appltcable law, the Court
- enters the fol!owmg Rufing and Order

{. _ ' !ntroductlon

- .. . OndJuly 8, 2003 the Defendant was arrested and charged with one count of -
Third Degree Assault — Domestic Viclence. The Defendant entered a not guitty plea..

On October 6, 2003, the Prosecution filed a motion-t¢ add a second charge of Third

. Degree Assault. That motion contained n6 details as to the specific acts forming the

-~ basis for the charge. The trial court granied that motion without allowing the Defendant -

to respond. At trial, it became clear that the Prosecution’s theory of the case was that

- the Defendant committed two acts of assault, one which involved tweaking the victim's -

- nose, and the other involved pushing her- into a chair.-The jury returned a mixed verdict

of guilty of the first count of Third Degree Assauit and not guilty as to the second count -

of Third Degree Assauﬂ tis frcm this conmctson that the Defendant appeals.

e Standard of Review

-Criminal- appeals from coanty courfs of record shall’ be in accordance w;th CRS.
- '§ 16-2-114 (2002). In reviewing the triat record on appeal from county court; a district.
court cannot act as fact ﬁnder People v. Gallegos, 533 P.2d 1140, 1142 (Colo. 1975);
 People v. Williams, 4734P.2d" ‘982, 984 (Colo. -1970). -Findings of fact based upon
- disputed evidence are binding tpon the district court. People v. Brown, 485 P.2d 500
- {Colo. 1971). Objections not raised at {rial are deemed waived and cannot be raised for
the first time on appeal. Christianson.v.. Hoover, 643 P.2d 525 (Coio 1982) On appeal,

questions of law are reviewed de hovo; questiohs of fact are reviewed for clear error;
_ and questlons of dsscrenon are rewewed for abuse of dtscrenon Va!dez v, People, 966




" P.2d 587 (Colo. 1988).
L MeritsT
A. Inadmissible Hedréay

: ‘The Defendant clanms that the trla! court improperly adm:ﬁed hearsay testrmony

. -which led to his conviction. -At trial, Jodie Elliott; the victim, denied that the Defendant

‘pushed her. The Prosecution then used her written statement to police in an attempt to _

 refresh her recollection. . Ms. Elliatt still demed that the Defendant pushed her. The-

" * Defendant claims that the police: report was :mpermrssibly admitted because it was

hearsay under C.R.E. 801(c). The responding officer, Officer Aaron Kafer, then testified . .

thait Ms. Eliiott told him that the Defendant: pushed her and tweaked hernosé. The -~ -

- Defendant also claims this testimony is hearsay. “The {rial court admitted the evidence
at trial under the theory that it was not. hearsay because it was offered to refresh the

" victim's recollection and for its effect: upon the listener. The Defendant claims it

- constitutes reversable error for the trial couri to aliow this hearsay testimony.

ThlS Cour! finds that the adm;ssmn of that ewdenoe was not.in error because its -~
- admission constituted proper zmpeachment under C.RE.B813and C.RS. § 16-10-201.
See People v. Jerkins; 768 P.2d 727, 730 (Colo. App. 1988)(victim’s written statement
- 'to police was admissible for both substantive and impeachment purposes while victim
.. was.still testifying, and hence had the oppcrtumty to explain the prior statement). ‘Both
" the report and the Officer’s testimony were properly admitted. Therefore, the

- Defendant’s request for relief based on this argument is DENIED.

B.  Judgmentof Acquitta’l

_ The Defendant argues that the trial oourt commltted error when it denied his

" motion for judgment of acquittal as to the pushmg ircident. The Defendant claims that

- there was insufficient eviderice to convict him absent the improperly admitted hearsay
_evidence he refers to in Part ill; Sec’uon A-of thls Optmon o

When rufing on a motion for ]udgment of acqu;tta! claamzng msuff cient evidence,

- a reviewing court must determine whether any rational trier of fact might accept the

- evidence, taken as a whole and in the light most favorable to the prosecution, as

- sufficient to’ support a finding of guilty beyond a reasonable doubt. Peaple v, Beattv 80 :
- P.3d 847 (Colo.- App. 2003). - The frial cotirt must consider both the prosecution and -

- defense evidence. /d. In'doing so, thé court is bound by five principles of law. “First,

- the court must give the prosecution the benefit of every reasonable inference, which -
might be fairly drawn from the evidence. Secdnd, the determination of the credibitity of .

_-the witnesses is solely within the province of the jury. Third, the trial court may not

serve as a thirteenth juror and determfne what specific welght shouid be accorded to

various pieces of evidence. -Fourth, a madicum of relévant evidence will not rationaily

- support a conviction beyond a reasonabie doubt. ‘Finally, verdicts in criminal cases may
- notbe based on guessing, speculatson or conjecture . at 851 — 852.




_ Because the Court ruled that the contested evxdence was properly adm;tted as
" impeachment evidence; the Court finds that there was ho error by the trial courtin
failing fo grant the Defendant’s Mo_’nan for Jud_gment of Acquiitial.

The Defendant is not entitied to relief on these grounds. -
C. Bias

The Defendant claims, that the trial court. was btased and failed to maintain the -
appearance of 1mparhahfy He claims this vicfated his Due Process rights as . :
guaranteed by both the Colorado and Unifed States Constitutions. The Court finds that
~ this argument as presented by Defendant faﬂs 10 present argument which would entr‘tle

him tc a reversal. ' : :

D.  Added Count 2

. On Octobere 2003, the Prosecutlon fileda mot;on to add a second count of
Third Degree Assault. On that same day, the trial court granted the motion without =
- giving the Defendant a ‘chanide to respond. The Defendant filed both a respansa to the.
Prosecution’s motion and a Motion to Vacate once he Jearnad the motion had a!ready

been granted The tna! court dnsmlssed those motlons wnthout a hearing.’ '

- The Defendant argues that the tna! court cammltted reversible error by allowing -
. the District Attorney to proceed on two counts of Third: Degree Assault. In People v. .

. Berner, 800 P.2d 112, 113 (Colo. App. 1979}, the Coldrado Court of Appeals found that -
multiple blows delivered to the same victim within a short period of time as partofa -
continuous harangue cannot sustairi mumple convictions of third degree assault. In-~
Bernér, the defendant’s conviction arose out of an altercation where the deféndant went
fo the victim’s home demanding to know the whereabouts of his estranged wife. Id.~. -
- During a ten minute period, the defendant struck the victim twice. The Court found that .

under these circumstances, the two blows. did not-constitute separate transactions, but . -

. were part of a single criminal transaction: arising from a single-episode. Jd. éiting
. Blockburger v. Unitéd States, 284 U.S. 299 (1932} (“...when the impuise is single, but

one indictment lies, no matter how long fhe action may confinue. if successive :mpulses_— -

- are separately given, even though all unite in swelling a common stream of action,
- separate indictments lie.”) The Court of Appeals héld that it was error t6 convict the
defendant twice for the same. transaction and set asxde one count of Third E)egree

Assauit : _

- ! While the Court does not believe th|s act:on ltself constitutas error, t]“e Court disappraves of the triat
~. tourt's procedur whereby the tial court dogs not wait a reasonable period of time in order for the ;
©. . defense to respohd before ruling on a motion filed by the’ presecltion. A bétter practice would be to allow .

the opposing party an opportunity to respond to’ pendmg motions before the court issues its rufing. - '




Int this case, the Court fmds that the Defendant's actions may sustain only one

- count of Third Degree Assault. The testimony elicited at trial shows that the rose

. tweaking and the alleged pushing by the Defendarit occurred within seconds of each .
other and were both part of the same_transaction.- They occurred much closer in time to

_ ~each other than the ten minute interval that existed in Berner, fikely within a few -

-~ seconds of each other. ' See Transcript, January 28; 2004, Vol. 1, pg. 26, Il. 2 - 23, and
“pg. 71, . 19~ 21. In addition, both acts resufted from the same argument hetween

Defendant and victim. - - _

- This Court finds that it_waé error fd?;the_trié!’boxjrt to allow two counts of Third
- Degree Assault to be submitted to the jury. Consequently, the Court must REVERSE
- the Defendant’s conviction for Third Degree Assault. ~~

~ E. Jury Instructions

- In addition to the trial éourt's error in aitowmg the Prosecutlon to charge two
- counts of assault for a single transéaction; the-Court finds that thé jury instructions were
. also in error.  The jury instructions do not-indicaté to the jury which conduct is charged
in each of the two separate counts. In addition, the trial court omitted the necessary
unanimity mstrLsc.tlon See Coiorado Jury Instruc’aon 38:05.

The Cotorado Supreme Court issued the follow mg ruimg in Thomas v. Peéople:

..when the evidence. does not present a reasonab!e likelinood that | jurors may
f dlsagree on which acts the defendant committed, the prosecution need not .
designate a parttcular instance.- If- the prosecutor decides not to designate a
patticular instance, the jurors should be instructed that in order to convict the _
defendant they must either unanimously agree that the defendant committed the
same act or acts or that the defendant committed all of the acts described by the
* victim and included within the ttme penod charged

- 803 P.2d 144, 153 - 154 (Colo 1990)

The jury instructions in this_case faii to instruct the j ;ury on which count of third -
- degree assault charges each achon In fact; no where in the instructions does it advise -

. thej jury that separate conduct is charged i each count. The Court has ho way to

_ determine whether the jury thought the Defendant tweaked the victim’s nose, pushed
_ her, or if they could no agree as 1o either chafge: ‘In addition, there is no unanimity
instruction, explaining to the jury that: they must be unanimous as to each count and
" agree that the Defendant committed the specifically charged action. Due to these
~ .amissions, there is a substantial likefihood that the jury compromised in order to reach a_ _
- verdict. In addition, this Court cannot be’certain that they inanimously agreed that the
~ Defendant comimitted either conduct as charged Therefore, the jury instructions are in .

: _error, and do not comply with Thomas v.-People; ‘Based on a review of the instructions,. .
" the Court is unable to determine wh:ch conduct the Defendant was acquxtted on, and

" which he was conwcted for’ committmg




The trial court has a duty to.properly instruct the jury on ali elements of the
‘charged offenses. People v. Cowden, 735 P.2d 198 (Ccilc‘.‘ 1987). If the defendant
. objects to an instruction given by the court, the objection is preserved for appeliate _

purposes, and is subject to harmiess-error review. Peodple v. Garcia, 28 P.3d 340 (Colo. .
- 2001).- Under a harmless error standard, reversal is only required when the error affects
" a substantial right of the defendant. /d.; see alsc C.R.Crim P. 52(a). Generally, if the
- etvor is not of constitutional dimension, the error will be disregarded if there is not a
~ reasonable probability that the error contributed to the defendant’s conviction. Garcia,

- 28 P.3d at 344, citing Salcedo v Peop_l_e_, 999 P. 2d 833 841 {Colo. 2000).

However if the defendant falis to’ object to the trial court's instruction, a plain
error standard of review is. applied. Garcia, 28 P.3d at 344. Plain error occurs when the
error so undermines the fundamental fairness of the trial itself as to cast serious doubt:
on the reliability of the judgment of conviction. [d.. I addition, there must be a’

_ Arguably, the Defendant failed to make an objection on these grounds at trial, -
Therefore, the matier should be reviewed forplain error. In this case, the Court finds
that there was pfain error because the failure to distinguish the conduct charged in each

- countand lack of a unanimity instruction undermines the fundamental faimess of the
- frial itself and casts serious doubt on the reliability of the conviction. The Court is

unable fo tell from a review of the instructions for which act, if any, the jury unanimously.

- convicted the Defendant. Because the Defendant was corivicted on one count, and

acquitted on the other, there is a serious concern that the jury compromised when
returning its verdict, Therefore, the Courthas no confi dence in the Defendant’s

~ conviction, and finds that it must be REVERSED '

v, Conclusion

The Deféndant's conviction for- Third Degfeé Assauilt must be reversed for the

- - reasons stated above. The Defendant was also acquitted of one charge of Third
- Degree Assault. Both the United States and Colorado constitutions prevent retrial of the .

Defendant on the count for which he.was acqwtted 1.8. Const. amend. V and X{V;
Colo. Const. art. It § 18; Deutschendorfv Peop!_e 920 P.2d 53 (Colo. 1996).

- In this case, the Court has found that it was error to allow two charges to be filed .
: agamst the Defendant for one continuous criminal episode. Because only one count
" could properly be submifted to the jury, and the Défendant was acquitted of oné count, -
the Court finds that the Double Jeopardy clause of both the Unrted States and Colorado -
_ Constitutions prevents retrial of the Defendant ori both charges.? Therefore, the
Defendant’s acquittal on Count 2 will stand. “His conviction on Count 1 is REVERSED, -
and Double Jeopardy and the pnnaples announced in Berner prevent retrial by the

* The Prosecution requested the second count be added in vxolatlon of Berner, and in doirg so, invited -
error info the proceedings. . -

reaschable possibility that the alieged errcr contr;buted to the defendant's conviction. . -
_n _ _




~ Prosecution on this count. Based upon thls Rulmg the case is REMANDED fo the
. County Court with directions to ci:smsss the case.

BY THE COURT

This _/}2 Day of June, 2004

_\ R -
aﬁ, s C,f v@(’ )

" Daniel C. Hale
District Court Judge

xc.  Cassidy Murphy
' Deputy District Attorney
P.O. Box 471
Bouider, CO 80306

Richard Byron Peddie

Richard Byron Peddie, P.C.
3004 Arapaho - First Floor
Boulder, Colorado 80303 — 52{)0
Fax: not provided




