. ?'_'i_-_’._:'oiSTRuc:T COURT, coumv or= BOULDER STATE OF COLORADO .
"CaSeNO O4CV386 DIV[SIOﬂﬁ R

| ThePeopleoftheStateof Colorado,

A A

e WIIE;L!AM'M; ELLIOTT, Sl _:. - = L - Defendant.

" 'The Defendant filed his ‘Opening B

= This matter comes before the Court pursuant to Defendant»AppeIiant s

o (Defendant) appeal from the January 28, 2004, conviction entered by ajuryincase .. . ..
‘number 2003 M 2193, before: Judgez’Archu!eta of the Boulder County Court, Division’ 10 e

Aay 13; 2004.: The Court did not have the '

- penefit of the Prosscution’s position bec District Attorney did not file a

Response.. Having ‘considered the 'reoord pleadmgs and app!tcabie law, the Court

e enters the fol!owmg Rul:ng and OdeF

o : 1 introductlon

On Juiy 8 2003 the Defendant'was :”ted and charged WIth orie count of

f ._3 'Thlrd Degree Assault = ‘Domestic Violence.. The:Defendant entered a not guilty piea
- On October 8, 2003, the Prosecution. filed amotion toadd a second charge of Third -

" Degree Assault. That motion containe ( L
- basis for the charge.” The’ trial court granted that motion without allowing the Defendant SRPEE
' to'respond. At trial, it became clear that the'Prosecutzon s theory of the case was that
- the Defendant committed two acts of assault, one which involved tweaking the victim's -

. of guilty of the first count of Third Degree Assault and not guilty as to the second count .- o

details ‘as to the specific acts forming the

hair, The jury returned a mixed verdict’ e

" “nose, and the other involved pushing her infs

ooof Th|rd Degree Assault it tS from this convzctzon ’chat the Defendant appeals

. !! Standard of Rewew

Cnmmal appeats from county courts of record shail be in accordance w1th c. R S R L

i -'-'§ 16~2 114 (2002) I reviewing the. trial: record on’ appeai from county court, a’ dlstnci.i_-;: LU

" eourt cannot act as fact finder. People.

Gallegos, 533 P.2d 1140, 1142 (Colo. 1975);

" people v. Williams, 473%P.2d: 982, 984 (Colo. 1970). Findings of fact based upon - - -

.'."-'__'the first time on appeal. _Chnstzanso
' questions’ “of law are rev
: '._'and questlons of dzsoretz ion are

district court. People v. Brown, 485 P.2d 500 " - . -
leemed waived and cannot be raised for - -
643 P.2d 525 (Coio 1982)- On appeai EET
of fact are reviewed for clear error; -
of dlSCfe’EIOH Vaidez v Peoo{e 968_?._-} eI

* “disputed evidence are binding' ipon 1k
- {Colo. 1971). ‘Objections not. raised at tr:a_ _




R PZd 587 (Co!o 1988)

o -_'m Ments

S -'whlch led to his conviction . At trial; Jodie R
" pushed her. The Prosecut;on then used her written statement to police in an attempt to R

IR AL Inadm:sszble Hearsay

The Defendant clazms that ths trsal
tt; the victim, ‘denied that the Defendant

" yefresh her recollection. Ms. Elliott st demed that the Defendant pushed her, The -

I Defendant claims that the pel:ce re

| " hearsay under C.R.E. 801(c). The e

- that Ms: Elliott told h[m that the Defendan ushed her"and tweaked her nose. . The

- Defendant also claims this testimony is hearsay. The trial court admitted the ewdencewj RO
s at trial under the theory that it was n
- '_'Vlctirn s récolléction and for its effec*

ay because it was offered to. refresh the
he listener. The Defendant claims it

e _const:tutes reversmte error for the tria ourt-te atlow thts hearsaytesttmony

. 'adm;sszon constztuted proper tmpeachme

”""urt impreper!y admztted hearsay testfmony R

o missibly admitted because it was :_
icer, Officer Aaron Kafer, then testified

“ This Couit finds that the admlsszon of that evzdence was not.in error because ltsi_i R

B ‘the report and the Oﬁzcerstest[mony e proper[y admitted.- Therefore, the -

S Defendants request for re!tef based o

- there was insufficient evidence to: convict hi
e ewdence he refers to ln Part IEE Sect:on A;__

o - gvidence, taken as a whole and
- - sufficient to support a flnd;ng of guilt

is 'a'rgument [s DEN!ED

CoB Judgment of Acqmttal

_ The Defendant argues that the tr:a' ':' "ourtﬁcemmltted error when it denied his. -
~ motion for }udgment of acquittal as to the pu

bsent the- [mpmperly admitted hearsay
O'p:nlon o

. When ru!mg ona motaon for judgment of acqu;ttai cialmmg msufﬁc:ent evzdence
a revzewmg court must. determme_ wh 'riany rational trier of fact might accept the
1 the light most f able to the prosecution; as

 P.3d847 (Colo. App.-2003). - The trial court must ‘consider both the prosecution and

© defense evidence. /d. In doing 80, th
- the court must give the prosecution the b
o mlght bé fairly drawn from the evidence

court i b_ound by five principles of law. “Farst
f every reasonable inference, which -

S the withesses is soleiy within the prowncez of the jury. ‘Third, the trial court may not

_ .. "~ serveasa thlrteenth juror and dete
o various p:ec:es of evidence.:
- -support a conwctaon beyo 3

iine what specific we:ght should be accorded to
. reievant_ e\ndence will not raﬂonaily

o not be based on guess:ng, ‘specula d_j'at SSt - 852

C.RE.613and CRS.§16-10-201. - =
- See People v. Jenkins, 768 P.2d 727, 730;(00!0 App.1988)(victim’s written statement. - .
- to'police was admissible for both substantw an

- impeachment purposes. while victim™
- was still testlfytng and hence had'

ty to explain the prior statement) Both

' mdent The Defendant claims, that

eyonda. reasonable doubt. People v. Beattv 8() T

Second-,‘.the determination of the cred[bihty of o

verdicts in’ crtmmat cases may B



ke est" d ewdence was properiy admltted es SR
\t there was no érror by the trial courtin'-
dgment of Acqwtta! .

_ Because the Court ruied _t" At the
s zmpeachment evidence; the Court finds the
e -' fa:l:ng to grant. tne Defendants _Mo on for

The Defendant !s net entitled to _reitef on theee grounds :

-G, Blae

. The Defendant ctalms that : ""ased and failed o mamtam the
R _appearance of 1mpart|ehty “He claims this: v;e!atedih Due Process rights as” -~ o

"1+ guaranteed by both the: Colorad ‘States. Constitutions. The Court finds. that -_;?f__ L
- thisargument as presented by De. en an__-fa; s __.p_ esent argument whlch would ent;tie
V,-"hzmteareversai e : . -

b, | Added Countz

S - On Oc;tober 6, 2003 the P_rosecutlon f;l_ed a mot:on te add a second ceunt ef
o Th!rd Degree Assault. On that sat Vit tnal eourt-'granted the mot[en w1thout
. giving the Defendant a ‘chance to' 'resp nd : '
| Prosecution’s motion ‘and a-Motion 1o
E been granted The tna! court dlsmisse

The Defendant ergues that the tnai- ceurt commﬁted reversm!e error by al!owmg SRR

S } .'.'the D;stnct Attorney to proceed on two coun’es e‘f. Third: Degree Assault. InPeoplev. ..~
- [ 79), 1 _e eter_edo Court of Appeafs found thet_.‘_-_-' L

+multiple blows delivered to the sa
. continuous harangue cannot sustam mul’uple eonvzct:ons of thzrd degree assault. In- -
- Berner, the defendant’s ‘conviction arose out: of an-altercation where the defendant went'_-_ R
o _'te the vsctlm s home demandmg t_' wthe wherea_beuts of his estranged Wtfe Id S

g_th action __ey centmue If successive lmpuisesf-_ﬂ-.- .
) ' Ilm Ja common strearn of actlon

' '-"-'Assauit

RIS -1 ‘While the Court does not: believ this:
~ 1 -colrt's procedure: ‘whereby the i
“. . defense to respond before. rulinig ‘or
_ 'the opposmg party an opportumty to respo

abl_e peruod of time in. orger for the - PRI
utlon A better practlce wouid be to ailow ST




.'-.count of Third Degree Assault.: The testi
- tweaking and the. alieged pushmg
" “other and were both part of the sal
- each other than the ten mtnute int
- seconds of each other. See Transeript, Ja

; -'._:.Defendantand vieim,

o o -..'.Degree Assault to be submitted to the jury. Consequentiy, the Court must REVERSE
SRS the Defendant’s conviction for Thrrd Degree Assault

-~ ‘also in error.” The jury instructions dc
o -in each of the two separate counts. In.ad 3
- unan:mzty tnstructlon See Cotorado-Jury !nstruct:on 38 05

o -_:803P2d 144, 153 - 154 (Co!o 1990)

0 the jury that separate conduct is charged-
- determine whether the;urythought the
" her, orif they could no agree as 1o eithe

. agree that the Defendant commztted the. spemﬁcal!y charged action. Due to these
Co lomissions; there is a substant;ai likelihood t
~verdict. In addition, this Court cas

~ error, and do not comply with Thomas
" the Court is unable to det
" which he was conv:cted for-comm g.

ef ”'ndants act:ons may sustain onty one
y: ehcrted at trial shows that the nose.
endant occurred within seconds of each LR
on. They occurred much closer in ttme to]
sted in Berner, likely within a few SUEEREE
. 28,2004, Vol: 1, pg. 26, 11. 2~ 23 and
pg 71101921 In additren both acts resufted from the same argument between

Ih thss case, the COurt flnds th’" e
by the

This Court fmds that zt was error for the tna! court to a!low two counts of Third -

- E. Jury!nstructlons

o In addrtron to the tna! courts erro "n_’-_atlowmg the Prosecutlon to charge two ' o
; _counts of assautt fora single’ transact:on ‘the Court firids that the jury instructions were = s
et mdicate 1o the jury which conduct is charged

‘thie trial court omatted the necessary '

“The Co!orade Supreme Court 1ssued the fo[towmg ruimg in Thomas V. Peopte

o _.when the ewdence does net- esent a reasonab!e likelihood that ]urore may
- 'dlsagree on which‘acts the' defenda_nt ‘committed, the prosecution need not -
 designate a partrcuiar mstanc €. he p’rosecutor decides ot to desigriate a
- particular instance, the jurors s e ed that in order to convict the R

deferidant they must either una mousiy agree that the defendant committed the L
" “same act or acts or that the, defendant committed ali of the acts described by the PR
-+ vietim and included w:thzn the_ : 'rrod charged DR

The j ;ury mstructtons in thls'case fall to mstruct the ;ury on which coun’c of thzrd o
- degree assault charges each action. | ) fact, no where in the instructions does it adwse
d in each count. “The Court has howay to' .~
ant tweaked the victim’s nose, pushed
harg ddition, there is no unanimity
‘must be.;unammoue as to each count and

. instruction, explaining to the jury t that they

he jury compromiised in ordertoreacha -
iin that they unanimously agreed thatthe .
rged”Therefere thejury instructions aré in '_
People. Based on a review of the mstructrons S
th Defendant was acquatted on,and

B ‘Defendant committed elther cond-




S charged offenses. People v, Cowde'

B objects to an instruction given by e
- .purposes, and is subject to harmiless' etror review, People v. Garcia, 28 P.3d 340 (Colo.

o -12001)." Under a harmless arror standard re
. 'asubstantial right of the defendant. /d:;
- erroris not of constitutional damens:on the:

o 28 P.3d at 344, citing Satcedo v. People, 999 P. 2d 833 841 (Colo. 2000).
. error standard of review is applied: Garcia, 28-P: 3d at 344, Plain error occurs when the
. error so undermings the fundamental fairness: of the traat itself as to cast serious doubtii_-._'_:

. on the reliability of the judgment of

o

_ thatthere was plain error ‘because the failur
. countand lack of a urianimity instruction U
- trial itself and casts serious doubt on the’
- unable to tell from a review of the ins

- = convicted the Defendant. Because'

| ""_':oonwctlon and finds that zt must be REVERSED

" feasons stated above. The Defendant was also acquitted of one charge of Third -
Defendant on the count for which he.was. acqultted . S Const. amend. V and XEV
' '-".'-Coto Const. art. 11, § 18 Deutsohe
Co }'aga:nst the Defendant for one continuous cnmlnai_eptsode Because orly one count -

" “the Court finds that the Double Jeopardy claus

" The trial court has a duty to property mstruot the Jury on all elements of the .
55P-'2d 199 (Co!o 4987). Ifthe defendant T
'ebjeotzon is preserved for appeliate . I

_rsat is only required when the error affects
Iso C.R.Crim.P. 52(a). Generalty, if the IR
L e ror will be disregarded if thereis nota - -

' reasonable probability that the error contributed to the defendant's COHV!CtIOﬂ Garc;a R

However, if the defendant fat_sf't“" ob;ect to the wial court's instruction, 2 pEa:n

o onviction. “ld. " In - addition, there must be a0
reasonable possibility that the alteged error contnbuted 10 the defendant's oonwetion S

.. Arguably, the Defendant fa:led-to rnake*_an ob;ect;on on these grounds at trial.
- ',Therefore the matter should be revi for plain error. In this case, the Court fmds S
s to distinguish the conduct charged in each
idermines the fundamental fairness of the
fiability of the conviction, The Courtis = . =~
._ htc_;h act, if any, the jury unammousiy T
dant was convicted ononecount, and
- @dcquitted on the other, there is a serious concern that the: ;ury compromised when - -
returning its verdict. Therefore, the Court hasno’ confsdence in the Defendant’s

V.- Conclusion
The Defer:dant s conwot:on for Th!l’d *Degree Assauit must be reversed for the

- Degree Assault: Both the United States and: Colorado constitutions prevent: retrial of thef' '{.'1

-_v’.- Peoo!e 920 P 2d 53 (Colo. 1996).

in this case, the Court has found that it was error to a[!ow two charges to be leed

efendant was acquitted of one count

~ eould properly be submltted 1o the | SO
>f both the Umted States and Co!orado o

1. Constitutions prevents fetrial of the Defendant on both charges.” Therefore, the .
. Defendant's acquittal on Count 2 wﬂ' ' . ins con\nctlon on Count 1is REVERSED

o and Double Jeopardy and the pnn

. 2'i'ha Prosecution requested the second

“error into the prooeedmgs




' Prosecution on this count. Based upon th|s Rul;ng, the case is REMANDED to the - T

o - County Court with dlrectzons to’ d:smts's the case

Daniel C. Hale S
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