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Plaintiff, Charles E. Corry, appeals the judgment entered
on a jury verdict in favor of defendant, Theresa Rizzo, on his
claims of abuse of process, malicious prosecution, and
outrageous conduct. He also appeals the trial court’s dismissal
of his claim for breach of fiduciary duty. We affirm.

Plaintiff’'s claims against defendant, his former wife,
arose out of events that took place prior to and during the
parties’ dissolution of marriage proceedings. Plaintiff alleged
that defendant had breached her fiduciary duty to him by
transferring joint assets to her own name and failing to
disclose financial information during those proceedings. He
also asserted a claim for abuse of process based on her actions
in obtaining temporary restraining orders, a claim for malicious
prosecution based on criminal domestic violence charges of which
he was acquitted, and an outrageous conduct claim arising out of
the same events.

I.

Plaintiff first contends that, because the trial court’s
pretrial rulings declining to dismiss his breach of fiduciary
duty claim were the law of the case, the court erred in
dismissing that claim at trial. We disagree.

The law of the case doctrine, as applied to a trial court’s
power to reconsider its own prior rulings, is a discretionary

rule of practice directing that prior relevant rulings made in



the same case generally are to be followed. However, the
doctrine does not apply when an earlier ruling would result in

error. People ex rel. Gallagher v. District Court, 666 P.2d 550

(Colo. 1983); Janssen v. Denver Career Service Bd., 998 P.2d 9

(Colo. App. 1999).
A trial court may, in its discretion, determine that it
needs to correct its previous ruling because of a legal or

factual error underlying that ruling. Janssen v. Denver Career

Service Bd., supra.

The confidential relationship between spouses gives rise to
an obligation to act in good faith and with due regard for the
interests of the other party. This includes an obligation to
make fair disclosure regarding financial matters. Violation of
such obligation may give rise to a claim for breach of fiduciary

duty. See In re Estate of Lopata, 641 P.2d 952 (Colo. 1982);

see also Todd Holding Co. v. Super Valu Stores, Inc., 874 P.2d

402 (Colo. App. 1993).

Before trial in this case, plaintiff asked the court to
rule as a matter of law that defendant owed him fiduciary duties
concerning disclosure of financial information both before and
after their dissolution action was filed on June 25, 1997. 1In
support of his motion, plaintiff submitted an affidavit
detailing various asserted unauthorized asset transfers and

other financial improprieties by defendant, beginning April 28,



1997, and continuing into July 1997. The trial court ruled that
a breach of fiduciary duty claim existed as to breaches that
occurred before the dissolution action was filed, but not
afterwards.

Defendant subsequently moved for summary judgment on the
breach of fiduciary duty claim, asserting that plaintiff was
collaterally estopped from pursuing the claim because it had
been addressed and litigated in the dissolution proceeding. The

trial court denied the motion. It cited Simmons v. Simmons, 773

P.2d 602 (Colo. App. 1988), for the proposition that
interspousal tort claims should not be joined with dissolution
of marriage proceedings, and noted that the dissolution court’s
retention of jurisdiction over undisclosed assets was only for
the purpose of dividing such assets.

Another judge presided at trial. After hearing plaintiff’s
evidence regarding the circumstances surrounding the alleged
improper transfer of assets, the trial court dismissed the
breach of fiduciary duty claim. It concluded that the claim was
“not a tort that survived the divorce action”; that the issues
were currently being dealt with in another court; and that, to -
the extent the prior order denying summary judgment was the law

of the case, “it’s wrong and I'm changing it.”






